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THE OPPORTUNITIES  

The Canadian resource sector has recovered nicely from the worldwide decline in 
commodity prices, public company valuations and M&A activity in 2008-09. As economies 
and financial markets around the world begin to stabilize, we see excellent opportunities for 
investors in both the mining and the energy sides of the sector. 

Demand for Natural Resources Produces Demand for Investment 

In their domestic and international operations, Canadian companies control an abundance of 
base metals (in particular iron, copper, zinc and nickel), precious metals (in particular gold, 
silver and platinum), uranium, diamonds, coal, oil and gas – an enormous source of supply 
for the global economy. The Canadian entities exploiting these natural resources have a 
voracious appetite for capital and are open to takeover, investment or joint ventures. 

Canada’s growing strength in energy has attracted the attention of investors from around the 
world. Canada is the world’s third leading producer of natural gas and is home to the second 
largest proven oil reserves in the world, after Saudi Arabia. Current oil supply and demand 
metrics have made Canada’s non-conventional petroleum resources highly attractive to 
foreign investors, with well over US $100 billion in announced projects in the Athabasca oil 
sands. In the words of one leading analyst, Canada has “the most attractive combination of 
circumstances for energy investment of any place in the world.”  

Mining and Oil & Gas Finance: A Global Leader 

The size and influence of Canada’s mining industry has made Canada – specifically 
Toronto – the world’s most active centre for mining equity finance. Fully 55% of the world’s 
public mining companies are listed on Toronto’s TSX (senior) or TSX Venture (junior) 
exchanges, both of which are divisions of TMX Group Inc. Currently, these TSX/TSX-V listed 
companies are involved in nearly 10,000 projects worldwide, about half of which are outside 
Canada. Over the past five years, TSX/TSX-V listed issuers have led all international stock 
exchanges with over 10,000 mining equity financing transactions – over 80% of the volume 
of all mining equity financings in the world (by comparison, the ASX had 9%, LSE-AIM 8.5% 
and all U.S. markets combined 0.35%). These TSX/TSXV equity financings saw mining and 
exploration companies raise US$136.9 billion – 33% of the value of all world mining equity 
financing during the period in question (LSE-AIM accounted for 20%, the ASX for 11% and 
U.S. markets for less than 9%). 

In the energy sector, the TSX and TSX-V list more oil & gas companies than any other 
exchange in the world, with a particularly large concentration of junior issuers. Larger 
Canadian energy companies are typically inter-listed on the NYSE and constitute “foreign 
private issuers” under U.S. securities laws. 

Canada Welcomes Foreign Investment 

Canada’s foreign screening legislation (the Investment Canada Act) generally encourages 
foreign investment. Review thresholds with respect to the acquisition of control of Canadian 
business are being raised significantly over the next few years.  

Service Providers 

One of the often overlooked sectors of the Canadian mining industry is its service sector 
specializing in everything from exploration, to development, construction and management. 
Similarly, Canadian expertise in oil & gas-related service industries – from engineering and 
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pipeline development to environmental management – is recognized as among the best in 
the world. 

Intangible Advantages 

Canadian law is very favourable to resource activity. Resource companies have played 
important parts in Canada’s history and economy and consequently enjoy strong public and 
political support. 

CANADA’S NATURAL RESOURCE INDUSTRIES 

Mining 

The mining industry built the Canadian economy and continues to be one of the country’s 
most important industries. Canadian mining companies, which are responsible for 40% of 
global exploration activity, directly employ approximately 363,000 Canadians while indirectly 
supporting more than one million additional jobs. Canada continues to be one of the largest 
exporters of minerals in the world, ranking first globally as a producer of potash and uranium, 
third in nickel, fourth in zinc and second in diamonds, and among the world’s top five 
producers of metals overall. The mining industry accounts for 19% of annual goods exports 
from Canada. 

Oil & Gas 

The oil & gas industry directly employs approximately 230,000 Canadians and produces 
approximately $80 billion in revenue. It is a major driving force of the economy of western 
Canada and is also important in the eastern provinces of Nova Scotia and Newfoundland & 
Labrador. As noted above, Canada is the world’s third leading producer of natural gas and is 
home to the second largest proven oil reserves in the world, after Saudi Arabia. 

THE STATE OF THE MARKET: RECENT TRENDS AND DEVELOPMENTS 

Equity Financing 

Notwithstanding the state of the global economy generally, there seems to have been a 
continued strong appetite for equity at Canadian resource companies. In 2009, the TSX and 
TSX Venture Exchange together saw mining issuers complete 1,434 equity financing 
transactions to raise C$8.28 billion. At nearly C$22.2 billion, the amount of equity capital 
raised by TSX and TSX Venture-listed companies in 2009 was more than double that in 
2008. In the oil & gas sector, TSX/TSX-V issuers completed 285 financings in 2009, raising 
$8.2 billion. The quoted market value of oil & gas listed issuers as at December 31, 2009 
was $357 billion. 

Debt Financing 

Canadian banks, while very-well capitalized, remain very cautious lenders. For senior 
companies and strong middle-tier companies, senior debt financing may be available but 
terms are tougher – higher upfront fees; strict requirements for feasibility studies and due 
diligence; tighter credit parameters; preference for operations in stable jurisdictions; less 
willingness to negotiate positive and negative covenants (particularly financial covenants); 
requirements for offtake agreements; and strict hedging requirements (lenders do not like 
exposure to commodity price fluctuations). 

As a consequence, many companies turn to non-traditional bank debt to finance their 
activities, including instruments such as convertible debentures, or given the appetite for 
equity, additional equity. 
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Joint Ventures and Strategic Partnerships 

Joint ventures and strategic alliances will become much more common as a source of 
funding for junior exploration and development companies in Canada. This type of structure 
with a Canadian “partner” has the added advantage for investors of providing risk-sharing, 
local knowledge of the legal and regulatory landscape, as well as contacts for a wide variety 
of purposes, including political, financial, professional, customers and suppliers.  

Joint ventures in the Canadian mining industry typically utilize an unincorporated joint 
venture structure. In such a joint venture, one “partner” typically retains title over the joint 
venture assets, subject to holding a proportionate undivided beneficial interest in the joint 
venture assets for itself and a proportionate undivided beneficial interest in the joint venture 
assets in trust for the other joint venture partners. Control and operatorship are governed by 
the terms of a negotiated joint venture agreement. 

Another less typical joint venture structure involves the use of a limited partnership model 
whereby the general partner of the limited partnership typically controls all of the joint 
venture assets. For contractual purposes, the limited partnership would be the contracting 
party to any commercial or other agreements, but it would be the general partner that would 
execute such documents in its capacity as the general partner of the limited partnership. 
Control over the general partner itself is exerted by the joint venture partners in accordance 
with their respective ownership interest in the general partner.  

Smelter Royalty Agreements 

This source of financing, in which mining companies sell a percentage of future revenues in 
exchange for current financing, will become more common. We understand that under 
recently-negotiated royalty agreements in Canada, net smelter royalties are typically 2% of 
proceeds net of smelting and refinancing charges plus 10%-15% of net profit after all 
expenses are deducted. 

Petroleum Royalty Rates 

In March 2010, the Alberta Competitiveness Review study was announced, generally 
reducing the royalty rates to be paid to the Alberta Government on petroleum production in 
that province. New royalty formulas are to be provided by the Government by the end of May 
2010.  

Canada-U.S. Tax Convention Changes 

The Canada-U.S. Tax Convention, as amended by a Protocol that came into force on 
December 15, 2008, impacts U.S./Canada cross-border investments and M&A in a number 
of respects. Two particular examples are (i) the recognition of U.S. members of most U.S. 
LLCs as U.S. residents entitled to benefits under the Convention and (ii) the elimination of 
Convention protection for dividend and interest payments made from Canadian unlimited 
liability companies (ULCs) in certain situations, resulting in the application of the full 25% 
Canadian withholding tax to such distributions. 

ANTICIPATED MARKET TRENDS FOR 2010-2011 

Foreign Acquisitions/Joint Ventures 

We anticipate an increase in acquisitions and joint ventures by and involving foreign 
investors, including specifically sovereign wealth funds. In response to the seemingly 
inexhaustible demand of expanding economies for metals, oil, natural gas and other natural 
resources, there is a need to secure sources of supply and potential influence in commodity 
price negotiations. This trend is being fuelled in part by lower commodity prices. 
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Reduction of Debt 

Many Canadian companies, including resource companies, are carrying high-debt loads. We 
anticipate that highly leveraged Canadian resource companies will continue to sell off non-
core assets to reduce debt. 

Strategic Acquisitions 

Cash-rich and high valued senior Canadian resource companies will capitalize on lower 
company valuations to pursue strategic acquisitions of junior and middle-tier Canadian 
resource companies. 

TAX CONSIDERATIONS 

Structuring 

>>>> The acquisition of a publicly-listed Canadian company can be achieved by acquiring the 
shares of the company from its shareholders or by acquiring the business assets of the 
company from the company.  

>>>> The principal non-tax reason for preferring an asset purchase in Canada is the ability to 
choose the assets to be acquired (although tax attributes cannot be purchased from the 
company) and the liabilities to be assumed (although certain liabilities may flow by 
operation of law to the buyer, such as environmental liability which generally flows with 
the land and collective agreements relating to unionized employees). Share sales have 
a number of non-tax advantages, also, including simplicity from a conveyancing 
perspective, fewer third party consents and simplicity in dealing with employees. 

>>>> The sale of all or substantially all of the assets of a Canadian company will require prior 
shareholder approval. Accordingly, it is typical for the acquisition of a publicly-listed 
Canadian company to be effected through the purchase of its stock through a take-over 
bid made to its public shareholders. 

>>>> From a tax perspective, a share purchase is the sole means of permitting a buyer to 
preserve significant tax attributes of the target company, such as tax-loss carry 
forwards and other tax accounts. The share purchase will result in a change of control 
for income tax purposes and will, thus, trigger a taxation year-end, an obligation to file a 
tax return in respect of such year and will also result in restrictions on the utilization of 
certain tax attributes of the company in the future. An asset purchase transaction, on 
the other hand, will permit the allocation of the purchase price among the purchased 
assets – inventory (full deductibility); depreciable capital property and tax goodwill 
(partial deductibility through “tax depreciation”) and non-depreciable capital property 
(e.g. land). 

>>>> In either case, a foreign purchaser will typically establish a subsidiary company 
incorporated in a Canadian jurisdiction to act as the acquisition vehicle.  

>>>> The use of a Canadian acquisition vehicle is beneficial for three basic reasons: (i) to 
facilitate the deduction of any interest expense associated with the bid financing against 
the Canadian target’s income; (ii) in most cases, to maximize the amount of funds that 
can be repatriated from Canada to a foreign jurisdiction free of Canadian withholding 
tax; and, (iii) in the case of a share acquisition, to possibly accommodate a tax cost 
step-up of the Canadian target’s non-depreciable capital property (e.g. shares of a 
subsidiary company and other capital assets). 

• Canada does not provide for tax returns on a consolidated basis (as in the U.S.) and 
does not otherwise provide group relief. Accordingly, if the Canadian acquisition 
vehicle is capitalized with any interest-bearing debt (either third-party debt or debt 
from within the corporate group), the Canadian acquisition vehicle and Canadian 
target company are often amalgamated immediately following the completion of the 
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acquisition so that the interest expense on the debt can be used to offset or shelter 
the income generated by the business. 

– To this end, Canadian thin-capitalization rules restrict or limit the deduction of 
interest paid by Canadian companies to “specified non-residents” to the extent 
that the ratio of interest-bearing debt owed to such specified non-residents 
exceeds equity (basically retained earnings, contributed surplus and capital) by 
more than two to one. 

• A non-public company may generally return or repatriate cross-border capital to a 
non-resident shareholder free of Canadian withholding tax and there is no 
requirement that income be returned before capital. However, any such return of 
capital is subject to applicable corporate solvency tests and may impact thin-
capitalization limitations (see above). 

• In certain limited circumstances, an amalgamation of the acquisition company and 
the Canadian target may permit the tax cost of each non-depreciable capital 
property of the Canadian target to be stepped up or increased to, within limits, the 
fair market value of such property at the time of the acquisition of control. 

Financing 

>>>> There is no Canadian withholding tax on interest paid by a Canadian resident to foreign 
arm’s length lenders (provided the interest is not participatory). Interest paid to a non-
arm’s length lender is subject to Canadian withholding tax at a rate of 25%, but this rate 
may be reduced under the terms of an applicable income tax convention or treaty (the 
withholding tax rate on interest is typically reduced to 10% under the terms of a majority 
of Canada’s international tax treaties).  

>>>> A dividend paid by a Canadian company to a non-resident shareholder is subject to 
Canadian withholding tax at the rate of 25%, but this rate may be reduced under the 
terms of an applicable income tax convention or treaty (the withholding tax rate on 
dividends is typically reduced to 5% in circumstances where the non-resident 
shareholder owns a significant or controlling interest in the Canadian company paying 
the dividend). 

Tax Treaties 

>>>> The majority of Canada’s reciprocal tax treaties provide favorable withholding tax rules 
in respect of distributions and other payments received from Canadian companies and 
possibly relief from capital gains tax upon a disposition of the shares of a Canadian 
company which derives its value principally from real property interests situated in 
Canada where such property is property in which the business of the Canadian 
company is carried on. Therefore, a foreign investor, after considering its broader 
multinational network of companies, may wish to consider structuring its investment in 
Canada through a jurisdiction that has a favourable tax treaty with Canada. 

No Stamp Duty 

>>>> Additionally, unlike in certain jurisdictions, an acquisition in Canada does not attract a 
“stamp duty” or similar tax.  

REGULATORY MATTERS  

Late in 2008, the Government of Canada announced, and has subsequently proceeded to 
implement, an ambitious project for the reform of Canada’s foreign investment review and 
competition laws. These changes have significantly modified the regulatory regime for 
investors in Canada. Many of the changes will be positive for most foreign investors, 
including a likely reduction in the number of formal reviews under the Investment Canada 

Act (“ICA”) and an increase in the Competition Act’s notification threshold. On the other 
















