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Stikeman Elliott’s Big Deals for submission to Lexpert magazine

The following are the most recent major deals in which Stikeman Elliott lawyers have acted, as supplied for the “Big Deals” column for the March 2003 edition of Lexpert magazine.

Microcell Telecommunications Inc. Recapitalization Plan Announced

Microcell Telecommunications Inc., a major provider of wireless telecom services in Canada, announced on January 3, 2003 that it has reached an agreement on a recapitalization plan with its secured lenders and holders of unsecured senior notes. 

The debt restructuring transaction is expected to reduce the company’s consolidated debt level from over $2 billion to $350 million. To ensure a fair and orderly process, Microcell obtained an order from the Quebec Superior Court under the Companies’ Creditors Arrangement Act (“CCAA”) on January 3, 2003. Signed commitments to vote for the plan have been received from secured lenders representing approximately 75% of secured debt outstanding and from unsecured noteholders representing approximately 55% of unsecured notes outstanding.

Pursuant to the plan, Microcell’s current secured debt of approximately $600 million will be exchanged for a package of consideration consisting of $350 million of new secured debt and first and second preferred shares which, on conversion of the shares, will represent 68% of the common equity of the recapitalized company before exercise of warrants and management options. Holders of unsecured notes will receive a package of consideration consisting of second preferred shares, common shares and warrants which, after conversion of the preferred shares, will represent 31.9% of the common equity of the recapitalized company before exercise of warrants and management options. The existing shareholders would see their existing shareholdings exchanged for the remaining common equity as well as warrants of the recapitalized company.

The plan is subject to approval of the secured lenders and the unsecured noteholders pursuant to the CCAA and to a number of customary conditions including final approval of the Quebec Superior Court. If the plan receives all required approvals, Microcell expects to complete its recapitalisation process by the end of the first quarter of 2003.

Acting for Microcell are Jocelyn Côté, Vice-President, Legal Affairs and Assistant Secretary and Marie-Claude Michaud, Director, Legal Affairs, assisted by a team from Stikeman Elliott, which included Sidney M. Horn, Marc B. Barbeau, Nicolas J. Beugnot, Claire Zikovsky, Nathalie Gosselin, Selin Bastin, Kieran O’Donnell and Thomas Lellouche (Corporate), Peter Howard, Jean Fontaine, Simon Richard and Ashley J. Taylor (Litigation), Robert Hogan and Christian Meighen (Tax), Lawson Hunter, Gregory Kane and Jeff Brown (Competition/Regulatory), and also assisted by Microcell’s U.S. counsel, David P. Falck, Douglas J. Ray and James T. Chudy of Pillsbury Winthrop LLP and Microcell’s special insolvency counsel Max Mendelsohn from Mendelsohn.

Tri-White Bids for ClubLink
On January 15, 2003, Tri-White Corporation's unsolicited insider bid for all of the common shares and 6% convertible debentures of ClubLink Corporation expired in accordance with its terms and Tri-White preceded with implementation of a governance agreement with the two other principal shareholders of ClubLink, Robert Poile and Southwest Sun Inc. Tri-White held 26.6% of the outstanding common shares of ClubLink prior to the offer. ClubLink is a TSX-listed company with market capitalization of $145 million. The bid was first announced on September 13, 2002 and mailed to securityholders on November 15, 2002. On December 20, 2002, Tri-White increased the offer price and extended the bid.
The governance agreement was entered into on January 8, 2003 to deal with the post-bid governance of ClubLink. Under the terms of the agreement, Mr. Poile and K. (Rai) Sahi, chairman and CEO of Tri-White, were named co-chairmen of ClubLink's board of directors.

Tri-White was represented by Stikeman Elliott's William J. Braithwaite, Rob Nicholls, Maurice Swan, Stacey Hoisak, Steven Portelli, Colin Levere (corporate), Susan Hutton (competition), Kevin Kelly and Julie Muirhead (tax). 


Key Equipment Finance Canada Acquires Lease Portfolio and Signs Multi-Year Agreement with TD Bank

On January 1, 2003, Key Equipment Finance Canada Ltd. acquired the TD Bank Financial Group's equipment finance and lease portfolio. The value of the portfolio is in excess of $640 million, although terms of the deal have not been disclosed. Additionally, the two companies have formed an exclusive multi-year alliance in which Key Equipment Finance Canada will provide equipment financing for TD Bank Financial Group's corporate and commercial customers. Key Equipment Finance Canada provides business-to-business equipment financing solutions to businesses of many types and sizes and is an affiliate of Ohio-based KeyCorp, one of the largest bank-based financial service companies in the United States.

Key Equipment Finance Canada and KeyBank were represented by Stikeman Elliott, with a team  led by Jennifer Legge and supported by Kelly Niebergall, Lisa McDowell, Melissa Schyven (corporate), Eric Dufour (competition), David Glicksman and Alan Kenigsberg (tax). 


Cephalon, Inc. Invests US$30,000,000 in MDS Proteomics Inc.

On January 7, 2003, Cephalon, Inc. invested US$30,000,000 in MDS Proteomics Inc., a Canadian biotechnology company, through the purchase of a US$30,000,000 convertible note bearing interest at 5% and maturing in 2010. The note is exchangeable into MDS Proteomics Inc. shares at US$22.00 per share. The companies have also entered into a five-year research collaboration agreement that will utilize MDS Proteomics technology to further enhance Cephalon’s drug discovery efforts.

Founded in 1987, Cephalon, Inc. is an international biopharmaceutical company involved in the discovery, development and marketing of innovative products to treat sleep and neurological disorders, cancer and pain. MDS Proteomics, a systems biology company focused on drug discovery, is forming strategic alliances with leading pharmaceutical and biotechnology companies. MDS Proteomics is a private company that is majority-owned by MDS Inc., an international health and life sciences company.

Cephalon, Inc. was represented by internal counsel John Limongelli, and by Stikeman Elliott with a team comprised of William Braithwaite (corporate/securities), Jennifer Legge (corporate/banking), Donald Belovich (corporate/securities), Abas Kanu (corporate), Chris Flood (corporate) and Dean Kraus (tax). 
Clairvest and CEP invest in Landauer-Metropolitan, Inc.

On December 13, 2002, Clairvest Group Inc. and Clairvest Equity Partners Limited Partnership (CEP) made an aggregate investment of US$7,625,000 in Landauer-Metropolitan, Inc. for a substantial minority equity interest. Landauer-Metropolitan is the leading supplier of home medical equipment in the New York City area, operating from a single facility in Mount Vernon, New York. Clairvest and CEP were represented by Stikeman Elliott, with a team comprised of Sidney Horn, Edward B. Claxton and Claire Zikovsky. 
Alexis Nihon REIT completes IPO
On December 20, 2002, Alexis Nihon Real Estate Investment Trust, a Montreal-based unincorporated closed-end investment trust created to acquire office, retail, industrial and mixed used properties, including a multi-family residential property, completed an initial public offering of its units. Alexis Nihon REIT raised a total of $85 million from the offering. The majority of the net proceeds from the offering were used to acquire the REIT’s 18 initial properties, which had an aggregate value of approximately $385 million.

National Bank Financial Inc. and CIBC World Markets Inc. led the underwriting syndicate, which included BMO Nesbitt Burns Inc., RBC Dominion Securities Inc. and Desjardins Securities Inc. The underwriters were represented by Stikeman Elliott, with a team that included François H. Ouimet, Sterling Dietze, J. Anthony Penhale, Nicole Nobert, Annie Lagacé, Jean Carrier, Hélène Bussières, Michèle Baillargeon and Valérie Mac-Seing (corporate/securities/real estate), and Frédéric Harvey and Marie-Andrée Beaudry (tax).

Acquisition of Assets from ABB Industries AB, ABB Technology FLB and ABB Inc. by Andritz AB, Andritz Ltd. and Andritz Drying Ltd.

On December 6, 2002, Andritz purchased certain assets and liabilities of ABB Drying, a leading supplier of pulp drying lines. ABB Drying operated as an integrated division of ABB Asea Brown Boveri Ltd., primarily through subsidiaries in Montreal, Helsinki and Växjö, Sweden. ABB Drying was a leading supplier of sheet and flash drying equipment for pulp, and provided high-performance hoods for tissue machines as well as other paper machines. With over 100 employees in Canada, Sweden and Finland, ABB Drying had annual sales of about US$30 million. The publicly-listed Andritz Group, which operates in Canada and many other countries, is a global market leader for advanced production systems and services for pulp and paper, steel and other special industries (environment and feed technology). The Andritz legal team was composed of David W. Bumsted, Chief Legal Officer, and Jonas Bergstrand (ABB Sweden), assisted by Per-Owe Dorfh from Linklaters and John W. Leopold, Jean Farley, Hélène Deschamps-Marquis and Hélène Bussières (employment and labour) from Stikeman Elliott. 


Heinz Completes US$2 Billion Spin-Off to Del Monte

On December 20, 2002, H. J. Heinz Co. completed the spin-off of all the shares of SKF Foods Inc., a subsidiary formed to hold certain of Heinz’s U.S. and Canadian businesses, to shareholders of Heinz. Immediately thereafter, SKF Foods was merged with a wholly owned subsidiary of Del Monte Foods Co., with each SKF Foods share that had been received by Heinz shareholders being converted into .4466 of a Del Monte common share. Upon completion of the spin-off and merger, Heinz shareholders held 74.5% of Del Monte. The Heinz businesses that thus became part of Del Monte had collectively generated approximately US$1.8 billion in annual sales and were valued at approximately US$2 billion. The businesses included U.S. and Canadian pet food and pet snacks, U.S. tuna, U.S. retail private label soup and U.S. infant feeding. The following major brands were involved: College Inn® broth, StarKist® tuna, 9-Lives® cat food, Kibbles ’n Bits® dog food, Pup-Peroni® and Pounce® pet snacks, and Heinz Nature’s Goodness® baby food. 

For the Canadian component of the spin-off, Stikeman Elliott worked with Heinz’s in-house counsel. The Stikeman team included David McCarthy (corporate), D’Arcy Nordick (corporate/securities), Dana Porter (real estate), Gary Nachshen (pensions), Larry Cobb (environmental), Lorna Cuthbert (labour and employment), Susan Hutton (competition), Michael Burkett (corporate/securities) and Amy Brown (corporate). 


CIBC Completes $250 Million Debenture Offering

On January 20, 2003, Canadian Imperial Bank of Commerce completed the offering of $250 million 4.75% Debentures due January 21, 2013 (subordinated indebtedness) in all Canadian jurisdictions pursuant to its existing shelf prospectus.  

The dealer syndicate for the offering comprised CIBC World Markets Inc., RBC Dominion Securities Inc., BMO Nesbitt Burns Inc., Scotia Capital Inc., TD Securities Inc., National Bank Financial Inc., Merrill Lynch Canada Inc. and Trilon Securities Corporation.  Philip Henderson and Greg Hogan (Corporate/Securities) of Stikeman Elliott acted for the dealer syndicate led by CIBC World Markets Inc.

bcIMC Acquires Interest in Calgary Residential Complex

On November 13, 2002, British Columbia Investment Management Corporation (bcIMC) and Pointe of View Marketing & Management Inc. completed a transaction respecting the development of a $60 million integrated residential complex in downtown Calgary, known as Discovery Pointe, including two towers, an underground condominium parking structure and a co-owned lobby and amenity space.  The pre-purchase transaction included the acquisition by bcIMC of a volumetric air-space parcel within which a 225-unit rental apartment tower is to be constructed and leased by Pointe of View on behalf of bcIMC pursuant to a development agreement.  Pointe of View retained a further volumetric parcel within which a second tower is to be constructed and subdivided into 125 condominium units to be marketed by Pointe of View.  GWL Realty Advisors Inc. managed the acquisition and will continue to act on behalf of bcIMC in connection with the project. Stikeman Elliott in Calgary acted for bcIMC and GWL Realty Advisors with a team led by Greg Plater and including Michael Witt and Michael Dyck. 

BC Gas and Partners Acquire the Express Pipeline System from Encana

On January 9, 2003 a consortium of BC Gas Inc., Ontario Teachers’ Pension Plan Board and Borealis Infrastructure Management Inc. completed the previously announced acquisition of the Express Pipeline System from EnCana Corporation and its affiliates for Cdn. $1.175 billion, including the assumption of approximately Cdn. $582 million in project financing on the system.  The Express Pipeline System is a 2,750 km pipeline that delivers crude oil produced in Alberta from Hardisty, Alberta to refineries and other facilities in the vicinity of Casper, Wyoming, and to Wood River, Illinois.

John Fingarson, Vice President, General Counsel and the Secretary of Trans Mountain Pipe Line Company Ltd. (now Terasen Pipelines (Trans Mountain) Inc.)(a BC Gas subsidiary) was part of the BC Gas negotiating team and, together with Mike Boyle, Vice President and Assistant Secretary of Terasen, directed counsel to the purchasers on the deal.  

Stikeman Elliott were lead counsel to the purchasers.  The Stikeman team was led by Glenn Cameron, and consisted of Scott Whitby, Mike Styczen, Harold Andersen, Chris Croteau and Gord Chmilar (corporate), Mary Henderson and Wendy Moreland (regulatory), Greg Plater (environmental), Paul Collins and Jeff Brown (competition), Lorna Cuthbert and Julie Thibault (employment) and Leland Corbett (banking). 

VenGrowth and Lawrence Invest in DreamCatcher

On December 27, 2002, The VenGrowth II Investment Fund Inc., Lawrence Enterprise Fund Inc. and Lawrence Technology Venture Fund purchased an aggregate of $17 million principal amount of subordinated convertible debentures from DreamCatcher Interactive Inc., a leading publisher and distributor of computer games for game consoles and personal computers. DreamCatcher is a private company headquartered in Toronto.

VenGrowth and Lawrence were represented by a team from Stikeman Elliott consisting of Mark E. Burton, Daniel Thomson and Roula Eatrides. VenGrowth was also represented by its general partner, Jay Heller, and Lawrence was also represented by director Grant McCutcheon. 







